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Can We Implement the Investigator as
Decision-Maker Model?

» Higher education institutions in the following jurisdictions are required to have
hearings:
= “Baum” Hearing:
- 6t Circuit: Kentucky, Michigan, Ohio, Tennessee (public institutions)
— 3" Circuit: Pennsylvania (public and private institutions)
» “Haidak” Hearing:
— 15t Circuit: Massachusetts, Maine, New Hampshire, Rhode Island, Puerto
Rico (public institutions)
- 5t Circuit: Louisiana, Mississippi, Texas (public institutions)
— 8t Circuit: Arkansas, lowa, Minnesota, Missouri, Nebraska, North Dakota,
South Dakota (public institutions)
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“Single Investigator Model”

Describes a practice by which a single individual investigates allegations of misconduct
andmakes the final determination as to whether a policy was violated

Widely used in corporate HR-based investigations

Infrequently used in higher education settings, even prior to the 2020 Title IX
regulations

Process does not permit an appeal
= Criticisms:
= One person serves as “investigator, judge, and jury”

» Does not center due process rights or fairness in the process
= May produce a more biased/less accurate outcome
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Investigator as Decision-Maker Model

» |nvestigator investigates allegations of misconduct and makes the final determination
as to whether a policy was violated

= Widely used in higher education proceedings prior to the issuance of the 2020 Title IX
regulations and for other types of investigations (e.g, Title VI, Title VII, ADA/504, etc.)

» |[ncorporates an appeal into the process
» Often included a secondary review by General Counsel or Title IX Coordinator

= Typically more due process conscious - incorporates evidentiary review, exchange of
questions, full notice of outcome

= Benefits:
= Efficient/Economic
» Decision made by the individual most familiar with the facts of the complaint
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Decision-Making Requirements: § 106.45

Section 106.45 requires institutions to provide a process enabling the Decision-maker (DM) to
guestion parties and witnesses to assess credibility

» No additional guidance provided as to structure

Process must be outlined in policy and procedures

Investigator can be the DM
= TIXC can be the Investigator and/or the DM

Advisors not required
= Questioning by parties not required

= Recipient must notify parties in writing of the determination, rationale, and appeal procedures
(if offered)

= Appeal not required
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Decision-Making Requirements: § 106.46

= Section 106.46 requires institutions to provide a process enabling the DM to question parties
and for parties to propose and ask relevant questions

= Individual meetings or live hearings

= Regardless of whether an institution uses individual meetings or live hearings, the DM makes
relevance determinations of all questions prior to a party or witness answering

= May not permit unclear or harassing questions, advisor may rephrase

» |nvestigator can be the DM (not recommended)
» TIXC can be the Investigator and/or the DM (not recommended)

= ADM may place less or no weight on statements by a party or witness who refuses to respond
to relevant questions

= ADM may not draw an inference about whether sex-based harassment occurred solely based on
a party or witness’s refusal to respond to relevant questions
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Best Practices for Investigators Serving

as Decision-Makers

Ensure the Investigator is well-trained on the following topics:

= Definition of Sex Discrimination
= Scope of education program or activity

= How to conduct a fair and adequate
investigation and Title IX resolution process

= How to serve impartially, including by
avoiding prejudgment of facts, conflicts of
interest, and bias

» The meaning and application of the term
relevantin relation to questions and
evidence
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Types of evidence that are impermissible
regardless of relevance

Facilitating Decision-making process,
including questioning

Determining relevance

Assessing credibility

Making a finding of fact

Determining whether policy was violated
Assigning sanctions (if applicable)

How to write a determination rationale
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Best Practices for Investigators Serving
as Decision-Makers

» Permit an appeal®

= Ensure that the Title IX Coordinator and/or General Counsel reviews the
Investigator’s work product

= |nvestigators make non-binding recommended findings and final
determinations that are reviewed by separate administrator (7e., Title IX
Coordinator) for final review/implementation

= Allow this individual to engage in additional fact finding, when necessary

= Where violations of policy are found, have a separate administrator determine
sanctions

/AT ©2024 Association of Title IX Administrators *Appeals are required under § 106.46.
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ATIXA’s Recommended Resolution Model

= Administrative Resolution Process
= Qutlined in 1P1P and AMPP
= Satisfies the requirements of both § 106.45 and § 106.46
= Ensures fairness and infuses best practices into the process
= Employs a separate Decision-maker who works with the Investigator to conduct
separate meetings to question the parties and witnesses

» The parties can also engage in questioning of each other/witnesses through
the Investigator

= Collaborative approach to decision-making which allows for the individual most
familiar with the facts of the complaint (/. e, Investigator) to work with the
Decision-maker to ensure a robust and efficient resolution process
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ATIXA Title IX Resolution Process
O

4

Incident Initial Investigation Administrative
Evaluation Resolution
= Report, = Jurisdiction = NOIA * [nvestigator-led
Complaint, or = Dismissal " Interviews Questioning in
Knowledge to = Supportive = Evidence coordination
TIXC Measures Collection with DM
= Emergency = Parties’ » Final Report
Removal Evidence = Determination
= Referral to = Review/ and Rationale
Another Process Response = Sanctions
= Informal/Formal = Qutcome
Resolution Notification
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Appeal

= Appeal Grounds
= Determination
and Rationale
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Questions?
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Title IX Administrators

ALL ATIXA PROPRIETARY TRAINING MATERIALS ARE COVERED BY
THE FOLLOWING LIMITED LICENSE AND COPYRIGHT.

By purchasing, receiving, and/or using ATIXA materials, you agree to accept this limited license and become a
licensee of proprietary and copyrighted ATIXA-owned materials. The licensee accepts all terms and conditions
of this license and agrees to abide by all provisions. No other rights are provided, and all other rights are
reserved. These materials are proprietary and are licensed to the licensee only, for their use. This license
permits the licensee to use the materials personally and/or internally to the licensee’s organization for training
purposes, only. If these materials are used to train Title IX personnel, they are subject to 34 CFR Part 106.8(f)(3),
requiring all training materials to be available for inspection upon request. ATIXA does not permit any
licensee/purchaser to publicly display, share, or publish these materials. If you have lawfully obtained ATIXA
materials by registering for an ATIXA training, you-are licensed to use the materials provided for that training.
Licensees may download and save a PDF version of training materials for their completed training to provide
them to a third-party for inspection upon request in compliance with federal regulations. No right to
disseminate, post, or provide a copy of the materials publicly or to any third-party is permitted.

You are not authorized to copy.or adapt these materials without ATIXA’s explicit written permission. No one
may remove this license language from any version of ATIXA materials. Should any non-licensee post these
materials to a public website, ATIXA will send a letter instructing the licensee to immediately remove the
content from the public website upon penalty of copyright violation. These materials may not be used for any
commercial purpose except by ATIXA.






